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NATURE OF THE CASE

This is an appeal by the Petitioner-Defendant (hereinafter referred to as the "Petitioner")
from a final judgment denying her Petition to Rescind a Summary Suspension. (C. 25) The
material facts that form the basis of this appeal are undisputed. The Petitioner was arrested on
July 3, 2009 for DUI in Will County by a City of Naperville police officer. (C. 1-4) Although all
of the conduct that formed the DUI occurred in Will County, the police officer and the City of
Naperville filed the Law Enforcement Sworn Report (C. 7), the Complaint (C.1, C.4), and the
Uniform Traffic Tickets (C. 2-3) in DuPage County. The Secretary of State filed a Confirmation
of Summary Suspension in the Circuit Court of DuPage County issuing the defendant a 1 year
suspension beginning August 19, 2009. (C. 17) Additionally, the Bail Bond issued by Naperville
commanded the Petitioner-Defendant to appear in DuPage County for her arraignment date on
the DUI on August 4, 2009. (C. 5) The Petitioner filed a Petition to Rescind Summary
Suspension on July 10, 2009 (C. 9-10) and appeared in court on August 4, 2009 for a timely
summary suspension hearing. (C. 40-152. At the hearing, the Petitioner made a motion to
rescind/dismiss based on the fact that the City brought the suspension proceedings in the wrong
county, and that the proper venue was Will County. The Defendant filed two motions related
thereto (C. 19 and C. 20-30). After multiple continuances, the trial court denied the defendant's
motion to rescind based upon improper venue on September 29, 2009. (C. 160-163)

The Defendant filed her timely Notice of Appeal on October 1, 2009. (C. 36)



ISSUES PRESENTED FOR REVIEW

L WHETHER THE TRIAL COURT ERRED IN REFUSING TO RESCIND A
SUMMARY SUSPENSION WHERE THE RELATED DUI OCCURRED
ENTIRELY IN WILL COUNTY, BUT THE CITY BROUGHT ALL OF THE
CHARGES IN DUPAGE COUNTY?

JURISDICTIONAL STATEMENT

This appeal is taken as a matter of right under Supreme Court Rules 301 and 303(a)(1),
which govern appeals from final judgments in civil proceedings. Supreme Court Rule 301
provides that every final judgment of a circuit court in a civil case is appealable as of right. 155
I1L.2d R. 301. Rule 303(a)(1) provides, in relevant part, that the notice of appeal from final
judgments in civil cases “must be filed with the clerk of the circuit court within 30 days after the
entry of the final judgment appealed from.” 155 I11.2d R. 303(a)(1).

The judgment denying the Petitioner-Defendant’s Petition to Rescind was entered on
September 29, 2009 (C. 161) The Notice of Appeal was timely filed with the clerk of the circuit

court on October 1, 2009. (C. 36)



STANDARD OF REVIEW

There are no disputed facts related to this appeal. The question of venue is purely a legal
one. When the facts are not in dispute, and the issue involved is wholly a question of law, then
the appeal question should be reviewed de novo. People v. Krueger, 175 111.2d 60, 64, 675

N.E.2d 604 (1996). Thus, this appeal should be reviewed under the de novo standard.

STATEMENT OF FACTS

On July 3, 2009 Officer Kowal of the City of Naperville was travelling on southbound on
Route 59 approaching 111th Street, behind a vehicle driven by the Defendant Cindy Anderson-
Haydu, when he saw it weaving. (C. 88-90; C.118) The vehicle then turned into a subdivision on
a street called Champion. (C. 91) Kowal then stopped the vehicle, made observations of the
defendant consistent with DUI, and arrested her thereafter. (C. 93-112) All of the events,
according to Officer Kowal, took place in Will County. (C. 112)

Although all of the conduct that formed the DUI occurred in Will County, the police
officer and the City of Naperville filed the Law Enforcement Sworn Report (C. 7), the Complaint
(C.1, C.4), and the Uniform Traffic Tickets (C. 2-3) in DuPage County. The Secretary of State
filed a Confirmation of Summary Suspension in the Circuit Court of DuPage County issuing the
defendant a 1 year suspension beginning August 19, 2009. (C. 17) The Uniform Traffic Tickets
alleging Improper Lane Usage(s) on southbound Route 59 and on eastbound Champion alleged
that the conduct occurred in Will County. (C.2-3) The DUI Complaint had an 'X' next to Will
County crossed out, and an "X' next to DuPage County in its stead. (C.1) The Bail Bond issued
by Naperville commanded the Petitioner-Defendant to appear in DuPage County for her

arraignment date on the DUI on August 4, 2009. (C. 5)



The Petitioner filed a Petition to Rescind Summary Suspension on July 10, 2009 (C. 9-
10) and appeared in DuPage County circuit court (pursuant to the Bail Bond) on August 4, 2009
for a summary suspension hearing. (C. 40-152). At the hearing, the Petitioner made a motion to
rescind/dismiss based on the fact that the City brought the suspension proceedings in the wrong
county, and that the proper venue was Will County. The Defendant filed two motions related
thereto (C. 19 and C. 20-30). The summary suspension hearing and motion proceeded with
evidence that same day. (C. 40-152) The trial court then took the matter of venue under
advisement. After multiple continuances, the trial court denied the defendant's motion to rescind
based upon improper venue on September 29, 2009. (C. 39, 160-163)

The Defendant filed her timely Notice of Appeal on October 1, 2009. (C. 36)

ARGUMENT

L THE TRIAL COURT ERRED IN REFUSING TO RESCIND A SUMMARY
SUSPENSION WHEN THE CITY OF NAPERVILLE BROUGHT THE DUI CHARGES
IN THE WRONG COUNTY OF VENUE (DUPAGE), AS THE DUI OCCURRED
ENTIRELY IN WILL COUNTY .

In the trial court, the evidence irrefutably establishes that the entire alleged DUI-related
offenses occurred in Will County. The Illinois Constitution guarantees the defendant the right to
a trial in a criminal case in the county where the offense occurred. Thus, the City of Naperville
wrongly filed the criminal charge of DUI in DuPage County, when proper venue laid in Will
County.

Since the Defendant did not receive a summary suspension hearing in the proper county

of venue within 30 days of filing her Petition to Rescind, she is entitled to a rescission. Because

the City of Naperville filed all of the paperwork for this matter in DuPage County, the Petitioner



was forced to file her petition in DuPage County as well, thus destroying her right to a hearing in
the proper county of venue.

This case appears to be one of first impression for Illinois Courts. In this case, Anderson-
Haydu was arrested for DUI and the accompanying traffic violations within the City of
Naperville, but also entirely in Will County. Naperville is in both Will and Dupage Counties.
The parties stipulated that the violations, traffic stop and arrest all occurred entirely within Will
County. The traffic tickets (C. 2-3) issued to Anderson-Haydu all indicated that the violations
occurred in Will County.

Under the Illinois Motor Vehicle Code, DUI is generally a criminal Class A misdemeanor
offense. 625 ILCS 5/11-501 (b-2). The City of Naperville has adopted portions of the Motor
Vehicle code, including the DUI provision, pursuant to the authority under 625 ILCS 5/20-204.
In this case, Anderson-Haydu is charged with a Naperville local ordinance DUI under Title 11,
Chapter 1, Section 5/11-501 (a) 2 of the Naperville Municipal Code, which is also a Class A
misdemeanor criminal offense. These violations occurred entirely within Will County.

Article 1, Section 8 of the Illinois Constitution provides:

“In Criminal Prosecutions, the accused shall have the right to appear and defend in
person and by counsel; to demand the nature and cause of the accusation and have a copy
thereof; to be confronted with the witnesses against him or her and to have process to compel the
appearances of the witnesses on his or her behalf; to have a speedy public trial by an impartial
jury of the county in which the offense is alleged to have been committed.”

Likewise, the Illinois Code of Criminal Procedure provides that “criminal actions shall be
tried in the county where the offense was committed, except as provided by other law....” 720
ILCS 5/1-6. Therefore, the correct venue for the criminal DUI case standing alone is Will

County. In the related summary suspension, 625 ILCS 5/11-501.1 (d) states that the "law

enforcement officer shall immediately submit sworn report to the circuit court of venue".



By adopting the Illinois Motor Vehicle Code in its entirety, Naperville is compelled to
provide the petitioner with all of the rights and obligations to which she is accorded thereunder,
including the right to have the DUI matters heard in the proper county of venue. See, e.g. Village
of Mundelein v. Hartnett, 117 lll.App. 3d 1011, 73 Tll.Dec. 285, 454 N.E.2d 29 (2d Dist. 1983);
Village of Palatine v. Regard, 136 111.2d 503, 145 Ill.Dec. 919, 557 N.E.2d 898 (1990).

The issue of whether a city or territory can prosecute a person for a crime in any one of
the two counties where the city is located has been decided against the municipalities for over
100 years. In Buckrice v. People 110 111. 29 (1884) the Illinois Supreme Court held that the
constitutional right to trial in the county where the crime occurred prevailed over a statute that
allowed a prosecution to take place in either of two counties where the offense was committed
“within 100 rods” of the county line. In People ex. Re. Smith v. Rodenberg 254 111. 386, 98 N.E.
764(1912), the Illinois Supreme Court held that the City Court Act, which authorized a city to
prosecute crimes in a “city court’, did not allow that city to prosecute crimes committed in one
part of the city which was in a different county than where the crime had occurred, even though
part of the city limits was in each county. Therefore any attempt by the City of Naperville herein
to cite to a statute or ordinance as support for a claim that the City can prosecute a criminal DUI
or a DUI-related summary suspension in a county other than the county where the offense is
alleged to have occurred is contrary to at least 125 years of Illinois constitutional jurisprudence.

Section 11-501.1 of the Illinois Motor Vehicle code provides for the suspension of
driving privileges for either failing or refusing to submit to chemical testing “if arrested, as
evidenced by the issuance of a uniform traffic ticket, for an offense as defined in Section 11-501
or a similar provision of a local ordinance.” 625 ILCS 5/11-501.1. The motorist may then file

a Petition to Rescind the summary suspension and request a hearing. Such hearings are governed

10



